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LIST OF ABBREVIATIONS

 LCLD Law on Civil Liability for Defamation
 ICCPR International Covenant on Civil and Political Rights
 ECHR European Convention on Human Rights
 ECtHR European Court of Human Rights
 LLP Law on Litigation Procedure
 LO Law on Obligations
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INTRODUCTION

The ongoing discussion of defamation and related issues is a part of the 
process of wider reforms of Macedonian media sector, prescribed and 
delineated in the two key international documents - the “Priebe Report” 
and the “EU Urgent Reform Priorities”. 

The reforms listed in the two documents are a response to the experience 
with the prolonged situation of “captured state” that we had during the 
reign of the previous government. They aim to restore the rule of law in the 
country as fundamental requirement for the democratic development of 
Macedonia and for the continuation of country’s Euro-Atlantic integration 
process . 

The “captured state” manifested itself in the media sector in the obvious 
intent of the government to establish the maximum level of control over 
the media the transform them into its mouth-pieces . 

The abuses of defamation action lawsuits were seen and perceived as 
instrument of strong pressure on the media that pursued editorial policies 
critical of the government. The danger was perceived as particularly 
serious because of the close links between the executive and judicial 
branches of government and the the influence that the former had on the 
latter . 1 

1  The perception was confirmed by the contents of intercepted telephone communications that the opposition exposed 
in the first half of 2015. In several of the wiretapped conversations released to the public we could clearly hear high-
ranking government officials discussing which persons should be promoted to judges. 
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The actual statistics on the number of lawsuits and litigations don’t 
support that perception . In fact, the number of active defamation cases 
against journalists and media is constantly dropping, accompanied by an 
extremely high success rate for the defence of journalists and media sued 
for defamation. The fact is that the previous government used defamation 
action lawsuits far more systemically and purposefully to pressure the 
political parties in opposition . 

All of the above don’t mean that defamation won’t remain a serious 
potential threat for freedom of expression, freedom of information and 
media freedoms.  The European Convention on Human Rights guarantees 
the right to reputation, and protection of that right is one of the permitted 
grounds for restrictions of freedom of expression. Therefore, the possibility 
for abuses of that right, especially through arbitrary defamation action 
lawsuits, remains a potentially powerful instrument for those intent to 
silence media and journalists .  

The “Priebe Report” and the “EU Urgent Reform Priorities” make little 
mention of the Law on Civil Liability for Defamation (LCLD) in their 
recommendations covering defamation and related issues.  However, it 
doesn’t mean that we should not consider possibilities for improvements of 
LCLD and its provisions as a part of the efforts to reduce the opportunities 
and possibilities for abuse of defamation action lawsuits as instrument of 
pressure on the media . 
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OVERVIEW OF SITUATION REGARDING  
DEFAMATION IN MACEDONIA

Macedonia implemented the recommendations of the Council of 
Europe2 and decriminalized defamation with the adoption of the Law 
on Civil Liability for Defamation in November 20123 . The process of 
decriminalization was initiated by the Association of Journalists of 
Macedonia, and the initiative was later joined by other CSOs that work in 
the area of media and freedom of expression . 

Macedonia chose to implement the decriminalisation of defamation 
with adoption of a special civil legislation4, instead of leaving the matter 
completely to be regulated by the existing Law on Obligations.5 

The main goal of the decriminalization of defamation was to prevent 
self-censorship of Macedonian journalists6 .  At the same time, it needed 
to contribute to shorter litigations and to result in a situation in which 
compensations of non-pecuniary damages will be awarded as a sanction 
of last resort, to be used only in most serious of cases .

2   Resolution 1577 (2007) Towards Decriminalisation of Defamation, of the Parliamentary assembly of the Council of 
Europe, available at URL http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17588&lang=en 

3  Law on Civil Liability for Defamation (Official journal of the Republic of Macedonia, No. 143/2012)

4  Among the countries in the region, Bosnia and Herzegovina and Kosovo have adopted the approach of adopting 
a special civil laws on protection from defamation. In comparison, Serbia decriminalized defamation but let the 
matter to be completely regulated by the Law on Obligations and the Law on Litigation Procedure. Croatia has not 
decriminalized defamation to this day.

5  Law on Obligations (Official journal of the Republic of Macedonia No. 18/2001), available (in Macedonian) on 
URL http://www.slvesnik.com.mk/Issues/9B34D7ACD289420FBAF034D79CEF86B9.pdf. The Law regulates the 
matters related to protection of reputation and honour in Chapter IV. Special Provisions on Compensation of 
Material Damages in Cases of Injuries to the Honour and Spreading of False Statements of Fact, and Chapter V. 
Compensation of Non-Pecuniary Damages.

6  Maja Jovanovska and Gordana Duvnjak, “Implementation of the Law on Civil Liability for Defamation in Court Cases 
against Journalists”, AJM, December 2017. Available on URL http://znm.org.mk/анализи-и-публикации/примена-на-
законот-за-граѓанска-одгов/
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At the moment of decriminalisation and adoption of LCLD, there were 
about 330 defamation lawsuits tried in Macedonian criminal courts . 
Of that number, about 80 defamation lawsuits against journalists were 
transferred to the civil courts, the plaintiffs using the opportunity to 
renew their claims in civil litigation procedure. 

From that moment on, the number of active defamation actions is constantly 
falling. The data collected by the programme for free legal assistance for 
journalists and media, implemented by the Media Development Centre 
with support from the UK-based organisation MLDI, confirms the falling 
trend. Over the past several years, the Programme receives, on average, 
requests to represent journalists in about 5 new cases annually . 

The former government, that is the leading party in the ruling coalition, 
used defamation actions as instrument to seek judicial protection of 
reputation primarily against the members of the opposition parties7 . 
As far as journalists were concerned, the former ruling party generally 
stuck to its position, adopted at the moment of decriminalization, that its 
officials and representatives won’t sue members of the press, although 
there were several notable and important exemptions8 .  On the other 
hand, some of the parties that were partners in the ruling coalition and 
their officials often filed defamation action lawsuits against journalists 
and media that reported critically on their activities .

7  Such cases were Nikola Gruevski v Tito Petkovski (see in MDC, Monitoring of Defamation Cases, Report no. 4, December 
2014, available on URL http://mdc.org.mk/wp-content/uploads/2015/11/CRM_Izvestaj_Monitoring_Navreda-i-kleveta-
Dek-2014.pdf), Elizabeta Kancevska Milevska v Petre Silegov and Gordana Jankulovska v Petre Silegov (on both cases 
see in MDC, “Monitoring of Defamation Action Cases”, July 2015, available on URL http://mdc.org.mk/wp-content/
uploads/2015/11/CRM_Izvestaj_Monitoring_Navreda-i-kleveta-Juli-2015.pdf) 

8  The two cases are Sašo Mijalkov v Vlado Apostolov, Jadranka Kostovska and Igor Ilievski, and Vladimir Taleski v Aneta 
Blaževska and others. See more below, in the chapter on judicial practice.
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The experience of the lawyers engaged by the programme for free legal 
assistance to defend journalists and media sued for defamation shows 
that judicial practice was mostly excellent, that judges did an exemplary 
job of interpretation and application of the law and the case-law of the 
European Court of Human Rights (ECtHR). 

Several cases of high-ranking officials of the ruling party suing journalists 
and media were an exception to that rule . Those cases exhibit the presence 
of the “double standard” and preferential treatment of party officials that 
meant that courts were expected to rule in their favour . While only a 
handful, such cases served the purpose of issuing a warning to all those 
that wanted to criticise the government and had a strong chilling effect 
on the press . 

The situation and the perceptions noted above are reflected in the two 
international documents that provide the blueprint for the reforms that 
Macedonia is expected to implement in order to eliminate the effects of 
the period of “captured state” . Thus, the Priebe Report9 lists the issue of 
defamation on its rather short list of positive developments, due primarily 
to the fact that defamation had been decriminalized . 

The Report, that is, the “Recommendations by a Senior Experts’ Group on 
Systemic Rule of Law Issues relating to the communications interception 
revealed in Spring 2015”, recommends that defamation should not be 
used as an instrument of suppression of public debate, adding that “it is 
of particular concern when politicians sue journalists for defamation” . 
The report also recommends that we improve the implementation of 
legislation and judicial practice and procedures. The only recommendation 

9  Recommendations of the Senior Experts’ Group on systemic Rule of Law issues relating to the communications 
interception revealed in Spring 2015, European Commission, released on 8 June 2015, available on URL 
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/news_corner/news/news-files/20150619_
recommendations_of_the_senior_experts_group.pdf 



14

Defamation as part of the process of media reforms

referring to the Law on Civil Liability for Defamation is the possibility to 
consider extending the coverage of statutory ceilings on media liability 
for defamation to all types of defendants . The second Priebe Report, 
released in September 201710, dedicated to the implementation of the 
urgent priority reforms, again notes defamation on the list of positive 
developments, with a comment that “the number of defamation cases has 
dropped and is not considered a major concern at this time” .

“EU Urgent Reform Priorities”11, in the paragraphs dedicated to 
defamation, focus on reduction of number of defamation cases that will 
reach the courts.  The recommendations refer to changes in procedural 
rules that would ensure that fewer cases will make it to court, through 
increased role of mediation and self-regulation in resolving disputes, as 
well as demands from politicians to refrain from filing defamation actions 
against journalists and media. The EU also proposes that “insult” and 
related offenses are removed from LCLD, having in mind that insult is not 
covered by the definition of defamation in accordance with Article 10 of 
the ECHR .

10  The Former Yugoslav Republic of Macedonia: Assessment and Recommendations of the Senior Experts’ Group on 
Systemic Rule of Law Issues 2017, https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/2017.09.14_seg_
report_on_systemic_rol_issues_for_publication.pdf, released on September 14, 2017.

11  Urgent Reform Priorities for the former Yugoslav Republic of Macedonia (June 2015), available on URL https://eeas.
europa.eu/sites/eeas/files/urgent_reform_priorities_en.pdf, released in June 2015.
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DEFAMATION IN ONGOING 
MEDIA REFORMS

The implementation of reforms necessary to reduce the number of 
defamation action cases that reach the courts, listed in the Priebe Reports 
and the EU Urgent Reform Priorities, as is the case with the other media 
reforms, proceeds at unacceptably slow rate .  

Obviously, the recommendations referring to defamation in the EU 
Urgent Reform Priorities12 require legislative intervention only in the 
area of removal of insult and related offenses from the Law, because 
insult is not covered by the definition of defamation provided by Article 
10 of the ECHR13 .  The other recommendations propose a review of 
procedural rules, increased use of mediation, promotion and support for 
self-regulatory approach to resolution of disputes and, on political level, 
refrain from politicians and public officials from filing defamation action 
lawsuits against journalists and other politicians. 

The Government of Macedonia didn’t include issues pertaining to 
defamation in its official action plans for implementation of reforms 
sought and recommended by Priebe Reports and EU Urgent Reform 

12  Urgent Reform Priorities for the former Yugoslav Republic of Macedonia (June 2015), available at URL https://eeas.
europa.eu/sites/eeas/files/urgent_reform_priorities_en.pdf.

13  European Convention on Human Rights,  https://www.echr.coe.int/Documents/Convention_ENG.pdf 



16

Defamation as part of the process of media reforms

Priorities.  For example, media reforms are an integral part of the so-
called “Plan 3-6-9”14, but that plan doesn’t mention defamation at all .  The 
“Plan 18”15, adopted in April 2018, has completely omitted the issue of 
media reforms altogether. 

The fact remains that, as is the case with all other legislative interventions 
that are part of the process of media reforms, the changes and reforms that 
aim to limit the potential for abuse of defamation actions as instrument 
of pressure against media and journalists, have been seriously delayed.  
The delay postpones further reforms that are seen as necessary, including 
reform actions in the area of defamation, reforms that will have to be 
implemented over a longer period of time.

We believe that both the executive and the legislative branch of government 
need to take serious action to put media reforms – which are notably 
absent from the so-called “Plan 18” - back on track and back into the focus 
of the process of media reforms delineated by the Priebe Reports and the 
EU Urgent Reform Priorities.

14  Plan 3-6-9, web-site of the Government of the Republic of Macedonia, available (in Macedonian) on URL  https://
vlada.mk/sites/default/files/programa/2017-2020/Plan%203-6-9%20MKD.pdf 

15  Plan 18, website of the Government of the Republic of Macedonia, available (in Macedonian) on URL https://vlada.
mk/sites/default/files/programa/2017-2020/plan_18_mkd.pdf 
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PROTECTION OF REPUTATION V FREEDOM 
OF EXPRESSION

The right to freedom of expression is not absolute and can be subject 
of limitations . Protection of reputation of other persons is one of the 
allowed limitations for freedom of expression, codified in all international 
documents and agreements. Therefore, Article 19 of the International 
Covenant on Civil and Political Rights (ICCPR)16 and Article 10 of 
the European Convention on Human Rights17 both list protection of 
reputation of others in the relevant paragraphs that regulate limitations 
to freedom of expression. Those provisions, in addition to listing the 
allowed limitations on freedom of expression (for protection of rights 
and reputation of others, protection of national security or public order, 
public health and morals - according to Article 19 of ICCPR18; or to protect 
rights and reputation of others, protect national security or public safety, 
prevention of disorder or crime – protection of public order and wellbeing, 
protection of public health or morals, prevent disclosure of information 

16 International Covenant of Civil and Political Rights (https://treaties.un.org/doc/publication/unts/volume%20999/
volume-999-i-14668-english.pdf), Article 19, paragraph 3, states: “The exercise of the rights provided for in paragraph 2 
of this article caries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these 
shall only be such as a provided by law and are necessary: 
а) For respect of  rights or reputations of others; 

b) For the protection of national security or of public order (ordre public), or of public health or morals.”  
17  The European Convention on Human Rights states, in Article 10, paragraph 2: “The exercise of these freedoms, since 

it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions and penalties as 
are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity 
or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the 
reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the 
authority and impartiality of the judiciary. 

18  Article 10 of the International Covenant on Civil and Political Rights
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received in confidence, preservation of authority and impartiality of 
judiciary, as listed by Article 10 of ECHR19), also set the standards that 
need to be met in order for such limitations and restrictions to apply .

The so-called “three-part test” demands that all limitations and restriction 
be prescribed by law (principle of legality), to meet a prescribed aim (that 
is, some of the aims listed in Article 10 of ICCPR or Article 19 of ECHR), 
and to be seen as necessary in a democratic society . The laws should be 
clear and unambiguous, shouldn’t produce any retroactive effects, and 
should be easily accessible to all20 . 

When adopting defamation legislation, special attention needs to be 
paid to the balance between protection of reputation and freedom 
of expression . Freedom of expression is considered to be essential to 
functioning of democracy, because it provides for free flow of ideas and 
holding authorities accountable. The European Court of Human Rights 
(ECtHR) has repeatedly reiterates the position that freedom of expression 
is one of the cornerstones of a democratic society and requirement for 
social progress and human development.

19  Article 19 of the European Convention on Human Rights

20 For more information on the restrictions of freedom of expression, see in Медарски, Филип и Селмани, Насер, 
„Прирачник за клевета и навреда“, ЗНМ, 2015, Дел 1„Слободата на изразување“. Достапно на адреса http://znm.
org.mk/wp-content/uploads/2016/03/Прирачник-за-клевета-и-навреда-МК.pdf. In English, consult the „Freedom of 
Expression, Media Law and Defamation“, MLDI and IPI, February 2015. Available on URL https://www.mediadefence.
org/sites/default/files/resources/files/MLDI.IPI%20defamation%20manual.English.pdf 
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Defamation v Insult

The ECtHR’s decision in Handyside v United Kingdom21, of December 7, 
1976, deliberates that “Subject to Article 10, paragraph 2, (freedom 
of expression) is applicable not only to ‘information’ or ‘ideas’ that 
are favourably received or regarded as inoffensive or as a matter of 
indifference, but also to those that offend, shock or disturb the State or 
any sector of the population. Such are the demands of that pluralism, 
tolerance and broadmindedness without which there is no ‘democratic 
society’.”

On the other hand, all people have the right to protection of reputation 
(Article 17 of ICCPR), or right to reputation as covered by Article 8 of 
ECHR (right to respect for private and family life). As noted by London-
based organisation Article 19, in the preamble of its Principles of Freedom 
of Expression and Protection of Reputation”, “the proper raison d’etre of 
defamation laws is to protect people against false statements of fact 
that cause damage to their reputation and not to protect subjective 
feelings or interests.”22

This quote allows us to make the difference between defamation and 
insult, that is, the injury to the right to reputation a person enjoys in the 
public and the feeling of being offended or insulted by an injury to his 
or her personal feelings made by a statement. Namely, neither Article 
19 of the ICCPR nor Article 10 of ECHR mention honour, but they do list 
reputation of others as grounds for limitation to freedom of expression. 

21  ECHR, Handyside v UK, 7 December 1976, available on HUDOC system, at URL https://hudoc.echr.coe.int/
eng#{%22dmdocnumber%22:[%22695376%22],%22itemid%22:[%22001-57499%22]} 

22  Defining Defamation: Principles on Freedom of Expression and Protection of Reputation, Article 19, UK, 2017,  https://
www.article19.org/data/files/medialibrary/38641/Defamation-Principles-(online)-.pdf 
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For that reason, we find the recommendation of the “Urgent Reform 
Priorities” to remove all provisions referring to “honour”, “offence” or 
“dignity” from the existing defamation legislation completely acceptable. 
Such a move should help achieve the aim of reducing the number of 
cases that reach the courts . Citizens will still have the possibility to seek 
remedy and compensation for their injured “honour” in a civil procedure, 
in accordance with the Law on Obligations which regulates that matter in 
its Chapter V. Compensation of non-pecuniary damages.



21

ASSOCIATION OF JOURNALISTS OF MACEDONIA

ARBITRARY DEFAMATION ACTIONS

The second “Priebe Report”, released in September 2017, notes that 
during the period covered by the report, defamation was not seen as an 
issue in terms of being used as instrument of pressure against journalists 
and media . That view, as noted earlier, is supported by the statistics on 
active and new defamation action lawsuits against journalists and media. 

That doesn’t mean that the risk has been completely eliminated . The 
financial situation in Macedonian media market, low salaries and 
sustainability problems faced by the media make them and the journalists 
vulnerable to that type of judicial pressure, having in mind that few of 
them have the financial means available to sustain any sort of prolonged 
legal battle. The fact that this problem is not limited to Macedonia but is a 
global phenomenon should come as little consolation. 

The so-called SLAPP (Strategic Lawsuits Against Public Participation)23 
lawsuits have emerged as a threat all over the place. The term refers 
to a situation in which an entity with real power sues for defamation 
without any grounds, or even without really intending to win the case, 
but rather to prevent criticism or political expression. The aim is to drag 
the defendants into prolonged and costly litigations, something that 
fewer and fewer media can afford in the contemporary crisis in the media 
sector. There are frequent mentions of people of huge personal wealth, 
well developed business interests, who sue or threaten to sue whenever 
they are mentioned by the press, regardless of the context or the contents 
of the articles that mention them .

23  For more information, see the Wikipedia page on URL https://en.wikipedia.org/wiki/Strategic_lawsuit_against_
public_participation
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Macedonian journalists, with few exceptions, are especially vulnerable to 
that type of pressure. Low wages and precarious employment generally 
means that, like their colleagues abroad, they can hardly afford the costs 
of prolonged litigations24 .  It points out to the need to introduce formal 
instruments to prevent and challenge such actions. One possible solution, 
pointed out by organizations and other actors that fight SLAPP lawsuits, 
is to demand from the plaintiff to prove the probability of winning the 
case. Article 19 lists other instruments to fight SLAPPs25 - counter-lawsuit 
for abuse of civil procedures, or introduction of a procedural instrument 
that would allow the court early dismissal of an action for which it will 
determine was aimed against speech and expression related to or arising 
from a matter of public concern . While SLAPP lawsuits are not common 
motivation for defamation actions taken against journalists and media in 
Macedonia, the level of their vulnerability and the potential for abuse is 
relatively high and we should consider the possibility for introduction of 
similar instruments to prevent arbitrary litigation. 

24  For example, the Programme for Free Legal Assistance to Journalists and Media has met the need, in several 
cases, to file motions to request relief of the defendants from the obligation to pay the submission fee for appeals 
to Court of Appeals because the journalists involved in those cases were not able to cover the fee. There is also the 
case of the weekly magazine “Fokus” and its journalists. After the court ruled in favour of the plaintiff in Mijalkov v 
Fokus, Apostolov, Kostovska and Ilievski, only a solidarity action by the whole media community through collection 
of individual and organizational contributions, allowed the defendants to gather the necessary funds to pay the 
compensation awarded to the plaintiff.

25  Defining Defamation: Principles on Freedom of Expression and Protection of Reputation, Article 19, UK, 2017, https://
www.article19.org/data/files/medialibrary/38641/Defamation-Principles-(online)-.pdf, p.15, in Comment to Principle 6
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MEDIATION AND SELF-REGULATION

Publication of true and confirmed information is the essence of the 
journalistic profession, its ethical and professional standards .  On the 
other hand, all defamation laws prescribe that respect for and adherence 
to professional standards and ethical rules of journalistic profession are 
the best defence for journalists sued for defamation. It gives significance 
to self-regulation of journalists, ethical codes and bodies that care of their 
implementation - both at the level of editorial offices and at the level of 
professional associations - in the defence from defamation action lawsuits 
and their prevention .

The Law on Civil Liability for Defamation prescribes, in article 5, paragraph 
3, that “the rules for collection, analysis and publication of information 
defined by the professional association of journalists shall be considered 
to be the professional rules of the journalistic profession (for the purposes 
of this Law)”. There is a Code of Journalists of Macedonia26, and a body, 
the Council of Media Ethics of Macedonia27, that define the professional 
standards and ethical rules of conduct of journalists . In addition, the 
Association of Journalists of Macedonia has an internal body, the Council 
of Honour, which also reviews complaints about violations of journalistic 
ethics by AJM members. Lamentably, internal self-regulation in individual 
newsrooms is not developed and few media have adopted internal rules 
of conduct of their journalists .  

26  Available on the website of the Association of Journalists of Macedonia, http://znm.org.mk/кодекс-на-новинарите 

27  Council of Media Ethics of Macedonia, http://semm.mk/ 
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Only the profession itself, that is, the self-regulatory body that has been 
mandated by journalists to deliberate on the adherence to professional 
standards and violations thereof, can decide if a journalist has violated 
the standards of journalistic profession . No external body or institution 
can decide on those and related matters . The courts may rule if injury to 
reputation transpired or not, but can’t rule if the conduct of journalists 
was in accordance with professional standards . On such matters, courts 
should consult the self-regulatory body, if it hasn’t deliberated previously 
on the case at hand . 

In Southeast Europe, only Kosovo’s Civil Code Against Defamation and 
Insult explicitly mentions, in the provisions on mandatory actions to 
mitigate harm, the procedures in front of the competent regulatory body, 
the Independent Media Commission, and the self-regulation body, the 
Press Council28 .  

In Serbia and in Bosnia and Herzegovina, there were cases in which 
courts accepted the decisions of self-regulatory bodies as evidence in 
defence of journalists sued for defamation . Courts, however, don’t have a 
formal obligation to consult with self-regulation bodies or to accept their 
decisions in deliberation of cases . 

The situation is similar in Macedonia, where lawyers defending journalists 
in defamation action litigations often file requests to the Council of Media 
Ethics of Macedonia for an opinion which they then present to the court 
as evidence . 

The Law on Civil Liability for Defamation prescribes, in article 13 
(Mitigation of Harm), that the plaintiff “shall take actions to mitigate the 
harm” through demands for public apology and retraction of disputed 
statements of fact. The provisions of article 13 are largely reflected and 
parallel to the provisions on reply and correction in the Law on Media29 . 

28 Civil Law against Defamation and Insult, available on the web-site of the Official Gazette of the Republic of Kosovo, 
http://www.gazetazyrtare.com/e-gov/index.php?option=com_content&task=view&id=129&Itemid=28&lang=en, Article 12.

29  Law on Media (Official journal of the Republic of Macedonia, No. 184/2013)
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Therefore, it may prove prudent to consider the possibility to explicitly 
mention the Law on Media and the right to reply and correction as one 
of the options to mitigate the harm listed in Article 13 of the LCLD. Also, 
following the example of Kosovo, we could consider the possibility to 
include the procedures at the self-regulation body as a method to mitigate 
the harm and resolve the dispute, thus avoiding litigation in court.

In accordance with EU’s recommendations to increase the reliance on the 
process of out-of-court settlement of disputes and mediation, and with the 
aim to reduce the number of cases that will come to the courts, we should 
consider the possibility to introduce a mandatory mediation procedure in 
cases of injuries to reputation. The 2015 changes to the Law on Litigation 
Procedure introduced mandatory mediation for economic disputes with 
total value of up to 1,000,000 MKD30 . Defamation action lawsuits are not 
economic disputes . They do, however, include claims for compensation 
of non-pecuniary damages that rarely exceed amounts prescribed in the 
Law on Litigation Procedure. Experienced lawyers we consulted on this 
matter don’t see any issue that would prevent the extension of mandatory 
mediation provisions to cover cases in which protection of reputation is 
demanded .  

30  Law on Changes and Amendments to the Law on Litigation Procedure (Official journal of the Republid of 
Macedonia, No. 124/2015), article 47, refers to Article 461 of the LLP
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PRACTICE IN MACEDONIAN COURTS

The practices of Macedonian courts when deliberating on defamation 
action cases was long perceived as the major issue faced by journalists and 
media facing defamation lawsuits31 .  The overall situation in Macedonian 
judiciary was identified as a matter of utmost urgency, worthy of several 
chapters in the two international documents that delineate the needs and 
directions that reforms in the country should take after the removal of the 
previous authoritarian regime. 

It is evident that the elimination of weaknesses in the work of courts that 
preside over defamation action cases is not possible without a thorough 
reform of the judiciary that should lead to its full independence from the 
executive and/or legislative branches of power. That need is identified by 
the Priebe Reports (both the June 2015 and September 2017 editions) 
and by the EU’s Urgent Reform Priorities.

The specific shortcomings noted in relation to defamation action cases 
refer primarily to accusations of application of “double standards” 
in treatment of cases in which holders of high state or political offices 
appear as plaintiffs, as opposed to cases in which the parties involved are 
“ordinary” citizens, and the treatment of cases in which journalists and 
media that publish exclusively on the internet are involved as defendants .

31  An overview of the judicial practices, with examples, is available in the report “Implementation of the Law on Civil 
Liability for Defamation in Court Cases against Journalists”, AJM, December 2017, prepared y Maja Jovanovska and 
Gordana Duvnjak. Available on URL http://znm.org.mk/анализи-и-публикации/примена-на-законот-за-граѓанска-
одгов/
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“Double Standard” Practices 

The cases that fall in this mould are few and apart . The overall situation 
in Macedonian judiciary, in which decisions on promotion of new judges 
and their career advancements was decided by a handful of people in top 
echelons of power, had to reflect in the manner in which judges, expected 
to “return the favour”, approach the defamation action lawsuits . 

In that regard, the best illustration may be the Sašo Mijalkov v FOKUS, 
Apostolovski, Kostova and Ivanovski case . Nobody expected from the court 
to rule in favour of the defendants, in spite of the fact that the whole 
media community and the general public were convinced that there was 
no liability whatsoever with the journalists of “Fokus” weekly magazine, 
it being a clear case of “presenting words of others”. 

Macedonian practice also offers a case in which a political party has sued 
a journalist and a newspaper . That is the case DUI v Isen Saliu and ATV 
Media.32 The decision of the court of first instance is still pending in that 
case . 

On the other hand, in Talevski v Blaževska and others, the court dismissed 
the lawsuit filed by the former mayor of Bitola against journalist Aneta 
Blaževska, the editor and publisher of now defunct “Utrinski vesnik” daily. 
The outcome of that case can be interpreted as proof of non-existence of 
alleged “double standards”33 . 

32  The decision of Basic Court Skopje 2 – Skopje in DUI v Saliu and ATV Media is pending. However, the decision of 
the same court on related case Ahmeti v Saliu and ATV Media was sent to retrial by the Court of Appeals. It remains 
to be seen whether that decision will have any bearing on the decision in DUI v Saliu and ATV Media.

33  The assumption is that the mayor of the second largest city in Macedonia was ranked high in the party hierarchy of 
the former ruling party.
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The lawyers that defend journalists and media in defamation action cases 
brought against them are convinced that the courts applied such “double 
standards” approach . They add that, in majority of “ordinary” cases, when 
citizens that don’t hold high state or political offices appear as plaintiffs, 
the decisions and rulings of the courts are exceptionally well argued, with 
detailed rationales that offer excellent interpretation of the law and the 
case-law of the Strasbourg-based ECtHR. According to the lawyers, some 
judgments may serve as examples in law faculties curricula and should be 
made mandatory reading for law students.

The existence of preferential treatment for high-ranking state and political 
officials is especially evident in several cases of defamation lawsuits 
brought against politicians from the opposition34 . 

The author of this document, therefore, supports all efforts for reform 
of the judiciary that will liberate the judges from all forms of possible 
political pressure related to their career advancement and promotion, 
as well as the danger of their career in the judiciary depending on the 
arbitrary will of holders of political power .

Journalists and Media that Publish  
Exclusively on the Internet

The advancements of the digital era in Macedonia brought about an 
explosion of new players in the media landscape, that is, news sites and 
journalists that choose to inform the public exclusively over the internet . 
Namely, the omission of online media (the common term used by many 
foreign legislations is “electronic publications”) from the definition for 
media in the Law on Media35, and the definition of journalists in that 

34  These cases are Gruevski v Petkovski, Jankulovska v Šilegov and Kančevska-Milevska v Šilegov.

35  Law on Media (Official Journal of the Republic of Macedonia, No. 184/2013), Article 2, paragraph 1, indent 1
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Law that ties the status with “publication in a media”, have resulted in 
a situation in which the courts often deny the journalists working on 
the internet the “standing to be sued”, that is, don’t consider them to be 
journalists . The problem faced by journalists and media that publish 
online is in the lack of consistent policy of their treatment by the courts . 
We have examples in which basic and appellate courts in some appellate 
districts in Macedonia ruled that online journalists are proper journalists, 
while the practice in Skopje is different, and the Court dismisses lawsuits 
in which online journalists appear as parties of litigation as unfounded on 
basis of lack of “standing to be sued”. 

The emergence of this issue is strange if we know that the Law on Civil 
Liability for Defamation contains provisions, in Article 1136, that refer 
specifically to liability of “electronic publications”. Although that article 
(and other provisions that follow it) mentions an “editor of an electronic 
publication” and “author”, Article 11 seems to consider primarily 
the liability for defamatory or insulting statements published in the 
comments sections attached to the articles published in such “electronic 
publications” . 

The European Court of Human Rights has not yet reviewed a case that 
refers to the status of “journalist” and its recognition, or lack thereof, by the 
courts . The only related case reviewed by the ECtHR, Delfi AS v Estonia37, 
refers to a case of liability for defamation for defamatory statement 
published anonymously in the comments to an article published on the 
news-site “Delfi AS” (www.delfi.ee), that is, it refers to subject covered by 
Article 11 of LCLD . In that case, ECtHR upheld the decision of Estonian 
court that the news-site was responsible for the contents of the comments 

36  Law on Civil Liabilty for Defamation (Official Journal of the Republic of Macedonia, No. 143/2012), article 11, http://
www.slvesnik.com.mk/Issues/69700BE05B845D4086525EF33D3EA4BD.pdf  

37  ECRH: Delfi AS v Estonia, 2015, available on the HUDOC system, https://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-155105%22]} 
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published under the respective article . One issue that arises from ECtHR’s 
decision in Delfi AS v Estonia is if Macedonian law needs to be amended to 
get it aligned with the interpretation of the European Court.

Having in mind the fact that Macedonian judicial system doesn’t accept 
judicial precedents as source of law, the approach of the courts in such 
cases will have to be synchronized through clear legal instructions in the 
corresponding articles that offer definitions of terms or in the articles 
that regulate the respective matters. 

That matter fall within the scope of competences of the Supreme Court, 
which is charged with the task to ensure that courts interpret and apply the 
laws in a unified manner. Article 27 of the Law on Courts38, in paragraph 1, 
indent 1, prescribes that the Supreme Court, in a general session, “defines 
principled positions and principled legal opinions on matters of importance 
to ensuring unified implementation of laws by the courts, acting on its own 
initiative or on initiative arising from judges’ sessions or sessions of court 
chambers in the courts”. 

The Supreme Court should issue, acting on its own initiative or on request 
presented by the courts, a principled legal opinion to avoid a situation in 
which different courts adopt different decisions on similar or identical 
matters .

38  Law on Courts (Official Journal of the Republic of Macedonia, No. 58/20006), article 37. This article was amended 
with the Law on Changes and Amendments to the Law on Courts (Official Journal of RM, No. 150/2010), article 
11, which adds the obligation to publish principled positions and principled legal opinions on the website of the 
Supreme Court.
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PUBLIC BODIES AND INSTITUTIONS AND 
THE RIGHT TO PROTECTION OF REPUTATION

The cases when political parties or public enterprises39 sue journalists 
raise the issue if public institutions, including public enterprises, have the 
right to file defamation action lawsuits? 

The LCLD, in Article 8, paragraph 2, recognizes the right to reputation 
to legal entities and prescribes that “Liability for defamation shall exist 
if the false statement of fact contains facts harmful to the reputation of a 
legal entity“…”. On the other hand, as noted by Article 19 in its “Principles 
of Freedom of Expression and Protection of Reputation”, public bodies of 
any type should be prohibited fully from the possibility to file defamation 
action lawsuits . In the Comment to Principle 3: Defamation of public 
bodies40, Article 19 adds that supreme courts in many countries have 
limited the ability of public bodies, “…including elected bodies, state-owned 
companies, and even political parties” to file defamation action lawsuits. 
According to the London-based organisation, the prohibition is justified 
by the public nature of any reputation such bodies may have, as well as 
the ample and diverse means they have available to defend themselves 
from criticism . 

39  In addition to DUI v Isen Saliu, there is the case Macedonian Post v Zurnal.mk, Bexhet Muslija, Zurnal Info and Hirije 
Muslija.

40  Defining Defamation: Principles on Freedom of Expression and Protection of Reputation, Article 19, UK, 2017, https://
www.article19.org/data/files/medialibrary/38641/Defamation-Principles-(online)-.pdf
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Therefore, we believe that LCLD should be amended to include provisions 
prohibiting public bodies and institutions from starting actions for 
defamation. It would also amend the existing provision of Article 19 
paragraph 4 of LCLD, which prescribes that holders of public offices may 
sue only in their personal capacity. It would create additional safeguard 
against the phenomenon, frequent in countries where public bodies can’t 
start actions for defamation, for public officials to sue with the aim not to 
protect their own reputation, but to protect the body or the institution 
they work in from unwanted criticism .41

41  Ibid.
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CASE-LAW OF EUROPEAN COURT OF HUMAN 
RIGHTS AND MACEDONIAN LEGISLATION

The European Court of Human Rights in Strasbourg was established on 
basis of the European Convention on Human Rights, with the main task 
to review cases in which member-states of the Council of Europe have 
violated the human rights protected by the Convention or some of its 
protocols.  Those rights include the rights protected and guaranteed by 
Article 10 of the Convention, that is, the rights in the area of freedom of 
expression . Since it establishment in 1959, the ECtHR has developed an 
extensive case-law in the area of defamation42 . 

The Law on Civil Liability for Defamation directly refers to the case-law 
of the ECtHR in two articles in the chapter on “Fundamental Principles” . 
In Article 2, the Law prescribes that the limitations to the freedom of 
expression are “legally regulated with definition of strict criteria for liability 
for defamation and insult, in accordance with the European Convention on 
Human Rights (article 10) and the case-law of the European Court of 
Human Rights”. 43

42  An overview of ECtHR’s case-law in the area of protection of reputation is available on URL https://www.echr.coe.int/
Documents/FS_Reputation_ENG.pdf (updated in November 2018). Additional information is available on the Council 
of Europe website dedicated to issues related to defamation, URL https://www.coe.int/en/web/freedom-expression/
defamation.

43  Law on Civil Liability for Defamation (Official Journal of RM, No.143/2012)
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In Article 3, the Law prescribes that the courts, when facing difficulties in 
determination of liability or believe there is a legal void or the provisions 
of the Law are in conflict with the provisions of the ECHR, “shall apply the 
provisions of the European Convention on Human RIghts and the positions 
of the European Court of Human RIghts, contained in its judgments”.44

In addition, the case law of the ECtHR and the provisions of the ECHR 
are mentioned as sources of criteria in deliberation on requirements for 
exemption from liability for insult .45

The lawyers that defend journalists and media in defamation action 
cases comment that, in most cases when judges determined the need to 
apply the case-law of the ECtHR, they have done so in an impeccable and 
immaculate manner .

Since the case-law of the European Court of Human Rights depends on 
the types of cases filed for review, we can’t expect it to cover all possible 
situations of identified legal voids and omissions in Macedonian legislation. 
A fine illustration of that fact is the question of treatment of journalists 
that work in online media . The only case reviewed by the ECtHR so far 
(Delfi AS v Estonia) refers to the responsibility of online media for the 
contents of users’ comments, but not to the issue we are concerned with, 
the status of journalists working in online media.

Therefore, we recommend that identified legal voids and omissions are 
filled by amendments to the appropriate legislation, that is, the Law on 
Civil Lability for Defamation. The same position is valid for the identified 
provisions which, in accordance with Article 3 of LCLD, are found to be in 
conflict with the provisions of the ECHR. 

44  Ibid.

45  Ibid.
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RECOMMENDATIONS

The recommendations for the necessary reforms in the area of defamation 
are divided into two parts. One group of recommendations refers to 
possible interventions in the Law on Civil Liability for Defamation . The 
second group of recommendations refers to the manner in which the Law 
shall be applied and the behaviour and conduct of interested parties .

А.    Recommendations referring to interventions  
in the Law on Civil Liability for Defamation

The general remark that Macedonian laws are fine and of excellent 
quality but we usually underperform in the area of their implementation 
is valid for the LCLD, too . It doesn’t mean, however, that we can’t make 
certain interventions in the existing Law, especially in view of the 
recommendations listed in “EU Urgent Reform Priorities”, aimed to reduce 
the number of defamation cases that will reach the courts .

1 . We need to accept fully and implement the recommendation of the 
“Urgent Reform Priorities”, published by the European Commission 
in June 2015, to  remove all provisions referring to “insult” from 
LCLD . Persons and entities that need protection of their honour 
can rely on the provisions of the Law on Obligations that cover the 
compensation for material and non-pecuniary damages in cases of 
injury and damage to honour. At the same time, we should consider 
the possibility to remove the provisions in the Law on Obligations 
that cover the area of protection of reputation, that is, the “spreading 
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of false statements of fact” in articles 187 and 189 of the Law on 
Obligations. The spreading of false statements of fact falls into the 
scope of the definition of “defamation” in accordance with Article 
10 of the ECHR, and defamation is a matter regulated in Macedonia 
with a special law, the Law on Civil Liability for Defamation .

2 . To prevent the arbitrary defamation actions and the so-called 
SLAPP lawsuits, we need to consider the possibility to introduce 
protection instruments in the Law on Civil Liability for Defamation . 
We could use the examples prescribed in the recommendations of 
the London-based organization Article 19, listed in its document 
“Principles on freedom of expression and protection of reputation”.

3 . The measures for mitigation of harm of Article 19 of the Law on 
Civil Liability for Defamation should be amended to introduce a 
mandatory process of mediation, in accordance with the Law on 
Mediation .

4. The Supreme Court should issue, acting on its own initiative, a 
principled legal opinion on the matter of journalists and media that 
publish exclusively on the internet, to put an end to the practice of 
different interpretations of the law and different decisions on their 
status as journalists and media . 

5 . In accordance with the spreading international trends, the LCLD 
should be amended with provisions that would prohibit the public 
bodies – including public enterprises, state-owned companies and 
political parties – to start defamation action lawsuits .
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B. Recommendations that refer to the  
conduct of the stake-holders in the process  
of implementation of media reforms

1 . The executive branch should reinvigorate its dedication to 
the media reforms, in accordance with the recommendations 
delineated in the “Priebe Report” and the “EU Urgent Reform 
Priorities”. It means that media reforms, including the reforms 
in the area of defamation, should be an integral part of all action 
plans adopted by the Government, including the existing “Plan 18”, 
which currently omits the issue of media reforms completely .

2 . The reforms that aim to ensure full independence of the judiciary 
should be implemented fully and as soon as possible . Only a truly 
independent judiciary will help eliminate the identified issues like 
the “double standards” and preferential treatment by the courts for 
certain high-ranking state and political officials during the period 
in power of previous government.

3 . Politicians and holders of public offices should refrain from 
defamation actions against other persons, especially against 
journalists and media . The political parties should introduce, in 
their internal codes of conduct or other sets of rules that regulate 
the conduct of their members and officials, provisions that would 
ensure and enforce such restraint .
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